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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claims 13, 15-16, 18-30 and 32-35 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Liu (CN 1237624) in view of Tarkmishvili et al for the 
same reasons as stated in the Non-Final Office action mailed 01/27/2009 (pp. 4-7) . 

In regard to claims 13, 23 and 27, Liu is silent as to the soluble solid content of 
the tea leaf extract. However, Liu discloses extraction of tea leaves with solvents in the 
ratio of 1:15 of tea leaves to water (page 2 of the translation claim 2), which is in the 
range as disclosed by the applicant (see 3 rd paragraph on page 5 of the specification). 
Therefore, the amount of soluble solids extracted from the tea leaves would be 
expected to be in the range as claimed absent any clear and convincing arguments 
and/or evidence to the contrary. 

In regard to the newly amended claims 21 and 34 that now recite the low alcohol 
drink having alcohol content of 12% or less, Liu discloses the following amounts of 
beverage components (page 1 bottom paragraph, page 2 top paragraph): 

• 1 00 kg of tea juice extract (1 :1 5 ratio of tea leaves to water); 

• 800-1000 L of water; 

• 50-120 L of grape wine; 

• 10-90 L of distilled spirit; 

• 100-200 L of fruit juice; 
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• 50-100 kg granulated sugar; 

• 0.1-0.2 g/kg of sodium benzoate; 

• 0.5-1 g/kg of vitamin C; 

• foaming agent; 

• 0.1-0.2 g/kg polyphosphate; 

• colorant 

Based on the calculation of the percentage of the alcohol content of the tea 
beverage composition using the data as stated above (assuming distilled spirit having 
40% of alcohol content and grape wine having 12% alcohol content), the alcohol 
content of the tea beverage composition is approximately from 0.01% to 0.03%, which 
is in the range as claimed. 

Claim 17 and 31 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Liu (CN 1237624) in view of Tarkmishvili et al as applied to claims 16 and 26 
above, and further in view of Gong Yungao (CN 1285153) for the same reasons as 
stated in the Non-Final Office action mailed 01/27/2009 (pp. 7-8). 

Response to Arguments 

The rejection of claims 13 and 15-35 under 35 U.S.C. 112, first paragraph has 
been withdrawn due the amendments of claims 13, 23 and 27. 

Applicant's arguments filed 05/07/2009 have been fully considered but they are 
not persuasive. 
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On page 7 of the Reply to the Office action mailed 01/27/2009, Applicants state 
that "[t]he alleged obviousness rejection is improper for at least the 
following reasons: 

1 ) the Office uses impermissible hindsight to combine Liu and Tarkmishvili; 

2) Liu teaches away from the proposed modification; 

3) the Office impermissibly relied on inherency in an obviousness rejection; and 

4) no reason is provided for why optimization of the amount of soluble solid 
content of tea extract in Liu leads to an amount within the claimed range". 

In response to applicant's argument that the examiner's conclusion of 
obviousness is based upon improper hindsight reasoning (page s7-8 of the Remarks), it 
must be recognized that any judgment on obviousness is in a sense necessarily a 
reconstruction based upon hindsight reasoning. But so long as it takes into account 
only knowledge which was within the level of ordinary skill at the time the claimed 
invention was made, and does not include knowledge gleaned only from the applicant's 
disclosure, such a reconstruction is proper. See In re McLaughlin, 443 F.2d 1392, 170 
USPQ 209 (CCPA 1971). Liu discloses foam forming beverage containing tea leaf 
extract. Tarkmishvili et al disclose a novel foaming agent from tea extract which could 
replace egg white in the production of zefir (foamy confectionery product) and replace it 
entirely in the production of souffle. Tarkmishvili et al disclose that the extract is made 
from "current types of tea leaves". Egg whites were well known in the art to be used in 
the foamy confectioneries for foam formation and foam holding properties. Therefore, as 
disclosed by Tarkmishvili, tea extract possesses similar foam formation and foam 
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holding properties to whipped egg whites. Therefore, one of ordinary skill in the art 
would have been motivated to use tea extract as a foam forming and foam holding 
agent. 

In response to the teaching away argument, it is noted that Liu discloses a foam 
forming beverage comprising tea leaf extract, and that the amount of soluble solids of 
the tea extract appears to be in the range as claimed. As stated in the Office action 
above, Liu discloses extraction of tea leaves with solvents in the ratio of 1 :15 of tea 
leaves to water (page 2 of the translation claim 2), which is in the range as disclosed by 
the applicant (see 3 rd paragraph on page 5 of the specification). Therefore, the amount 
of soluble solids extracted from the tea leaves would be expected to be in the range as 
claimed absent any clear and convincing arguments and/or evidence to the contrary. 

On page 8 of the Reply, applicants state that "[o]ne of ordinary skill in the art, 
without the knowledge of the claimed invention, would not have created a foam 
producing drink as claimed for at least the following reasons: 

a) Liu fails to recognize that tea extract is a foam holding agent, and 

b) Tarkmishvili only discloses that tea extract can be a substitute for egg whites 
as the foaming agent in forming air-filled foam not C02-filled foam". 

In response to this argument, it is noted that Liu is not relied upon as a teaching 
of a tea extract as a foam holding agent. Liu is relied upon as a teaching of a foam 
forming beverage comprising tea leaf extract. Therefore it is not clear how Liu could be 
teaching away by disclosing foam forming beverage containing tea leaf extract as 
claimed (see also pages 9-10 of the Response). In response to applicant's argument 
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that Liu fails to recognize that tea extract is a foam holding agent, the fact that applicant 
has recognized another advantage which would flow naturally from following the 
suggestion of the prior art cannot be the basis for patentability when the differences 
would otherwise be obvious. See Ex parte Obiaya, 227 USPQ 58, 60 (Bd. Pat. App. & 
Inter. 1985). Further in this regard, it is noted that Tarkmishvili is relied upon as a 
teaching of a tea extract as a foam holding agent. In response to applicant's arguments 
against the references individually, one cannot show nonobviousness by attacking 
references individually where the rejections are based on combinations of references. 
See In re Keller, 642 F.2d 413, 208 USPQ 871 (CCPA 1981); In re Merck & Co., 800 
F.2d 1091, 231 USPQ 375 (Fed. Cir. 1986). Further in response to the argument 
regarding air-filled foam vs. C02-filled foam (pages 8-9 of the Reply), it is noted that air 
comprises carbon dioxide, and soft beverages or low-alcoholic beverages form contains 
air as well, therefore it is not clear how this argument is relevant. 

On page 8 of the Reply, applicants state that "sodas require little foam formation" 
and that "[a]t least one of the objects of Applicants' foam producing drink is to 
form a drink with strong foam holding properties that resemble the head on beer". In 
response to this argument, Applicants attention is referred to the recitation of "soda pop, 
a lemon soda drink, a carbonated fruit drink or a low alcohol drink having an alcohol 
content of 12% or less" in claims 21 and 34. Further in this regard it is noted that Liu et 
al meets the limitations of claims 21 and 34. See Office action as stated above. 

In response to Applicants' arguments regarding the inherency of the foam 
holding properties (pages 9-11 of the Reply), it is noted that claim 13 recites "[a] foam 
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producing drink comprising carbon dioxide, a foaming agent and a tea leaf extract 
wherein the tea leaf extract containing a soluble solid content is obtained by water, 
water/ethanol or ethanol extraction, and is a foam-holding component, wherein the 
soluble solid content of the tea leaf extract is included in the drink in an amount of 
0.01% to 3% by weight relative to the total volume of the drink, wherein said drink 
has a foam-holding property". As stated in the Office action above, Liu discloses a foam 
producing (forming) drink comprising carbon dioxide, a foaming agent and a tea leaf 
extract wherein the tea leaf extract containing a soluble solid content is obtained by 
water, water/ethanol or ethanol extraction, wherein the soluble solid content of the tea 
leaf extract is included in the drink in an amount of 0.01 % to 3% by weight relative to the 
total volume of the drink, wherein said drink. Tarkmishvili is relied upon as a teaching of 
a tea extract as a foam holding agent. Therefore, Applicants' arguments are not 
deemed persuasive. 

In response to Applicants' arguments that "Gong Yungao fails to cure the 
deficiencies of Liu" (page 12 of the Reply), it is noted that Gong Yungao is relied upon 
as a teaching of a tea beverage "with medical health care" action containing hops and 
tea leaf extract. In response to applicant's arguments against the references 
individually, one cannot show nonobviousness by attacking references individually 
where the rejections are based on combinations of references. See In re Keller, 642 
F.2d 413, 208 USPQ 871 (CCPA 1 981 ); In re Merck & Co., 800 F.2d 1 091 , 231 
USPQ 375 (Fed.Cir. 1986). 
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Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to VERA STULII whose telephone number is (571)272- 
3221 . The examiner can normally be reached on 7:00 am-3:30 pm, Monday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Keith Hendricks can be reached on (571) 272-1401. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
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you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Lien Tran/ A/era Stulii/ 

Primary Examiner Examiner, Art Unit 1794 

Art Unit 1794 



